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IN THE COURT OF JUDICIAL MAGISTRATE 1st CLASS, NALBARI 

 

Case No. 170m /2017 

 

    SARADA DAS 

-Vs- 

 BASISTHA KALITA 

 

Present: RUBINA YASMIN, A. J. S.  

   JMFC, Nalbari   

 

Advocates appeared:   

  Mr. Hiteswar Lahkar………for the petitoner. 

Mr. Dipali Barman………for the respondent 

Evidence recorded on - 30-01-18, 15-03-18 

Date of argument – 26-03-2018 

Date of judgment – 12-04-2018  

 

  

 

     JUDGMENT and ORDER 

 

The instant proceeding has been drawn out on the petition filed by Mrs. Sarada Das 

(hereinafter called as 1st party) u/s 125 of CrPC against her husband Basistha Kalita 

(hereinafter called 2nd party) for monthly maintenance of Rs. 7000/- for her and Rs. 3000/- 

for her child Kartik Das. 

  The case of the 1st party in brief is that, the 1st party had his first husband 

who died on 1996 and since then she has been living in her first husband’s house. She 

stated that she was married with the 2nd party on 15/12/03 through marriage agreement 

before the office of the marriage Officer, Kamrup District. After marriage, both of them 

started living together at 1st party’s first husband’s house and that a boy child is born out of 

their wedlock who is studying in class 3 in Amra Dhonora Prathomik Vidyalaya. The 1st party 

alleged that from last two years 2nd party has been forcing her to give away all her 

properties in 2nd party’s name failing to which the 2nd party assaulted 1st party and 
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intimidated her that he would remarry another girl if she fails to do so. It is further alleged 

that on 22-12-16 the 2nd party dismantled the house constructed by the 1st party herself and 

the former illegally possessing the 1st party’s property, constructed a house there. It is 

further alleged that from 22-12-16 the 2nd party has not provided any maintenance nor he 

has taken any care of her child. She further stated that the 1st party is a carpenter and he 

has many cultivated fields through which he earns near about Rs.40,000/- per month. 

 

  The 2nd party contested the case of the 1st party by filing written statement 

contending inter-alia that there is no cause of action for the case and is not maintainable in 

law. The 2nd party has denied all the allegations put forwarded by the 1st party. The 2nd 

party has also stated that he is physically challenged person and as he has no source of 

income the 1st party always abuses him and does not provide him with basic amenities and 

that on 18-02-17 the 1st party driven him out of her house. The 2nd party stated that he is a 

physically disabled person and that he has no sufficient income to provide maintenance to 

1st party and moreover 1st party does weaving work and other cultivations and earns near 

about Rs.9000/- per month.   

In order to establish the respective cases, the 1st party adduced one witness 

and 2nd party adduced three witnesses each. Arguments of both parties are heard.  

 

POINTS FOR DETERMINATION: 

 

1. Whether the 1st party is living separately from the 2nd party without any sufficient 

cause? 

2. Whether the 2nd party neglects or refuses to maintain the 1st party who is unable to 

maintain herself? 

3. Whether the 2nd party is entitled to maintenance? If so what is the quantum of 

Maintenance? 

 

 

DISCUSSION, DECISION & REASONS THEREOF: 

  

Point No. I: 

  There is no dispute between the parties regarding marriage and that the 2nd 

party has also admitted that a boy child was born out of their wedlock. So far, the allegation 

of the 1st party for living separately from her husband is concerned it is alleged by the 1st 
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party that the 2nd party has assaulted her as she did not give away all her properties in 2nd 

party’s name and that the 1st party dismantled their house and constructed a house in her 

property. Whereas, the 2nd party has deposed that he was driven out of her house by 1st 

party as he could not earn but has remained silent on the point that he has forced 1st party 

to give away all her properties in his name. Dw2 Achyut Kalita has also deposed that 2nd 

party was driven out of 1st party’s house but he too has remained silent on the point that the 

2nd party has forced the 1st party to give away all her properties in his name. 

On perusal of the evidence, it is seen that 1st party has refused to live with her 

husband because he has forcefully wanted her to give away all her properties in his name 

and failing which she was assaulted by the 2nd party and thus it is a sufficient cause for a 

wife to live separately from her husband.  

 

 

   

Point No. II and III are clubbed together 

   

The petitioner/1st party in her evidence stated that she has no any source of income and 

that the 2nd party is a carpenter and also has various cultivated fields through which he 

earns near about Rs.40,000/- per month. While the 2nd party has deposed in his evidence 

that he being a physically challenged person he is blind by one eye and is unable to earn 

any income and has denied that he earns Rs.40,000/- as alleged by the 1st party. In her 

cross examination, the 1st party has admitted that 2nd party has lost his vision of one eye. 

Moreover Dw2 Achyut Kalita and Dw3 Dhaneswar Kalita has also deposed that the 2nd party 

is blind by one eye and due to which he cannot work and hence has no income of his own. 

The 2nd party has also submitted medical certificate for judicial notice. On perusal of 

the medical certificate it is seen that the 2nd party has total visual disability of 30% and is 

blind by one eye. However the certificate was issued on 20-07-06 and it becomes difficult for 

the court to ascertain his present condition. Moreover the disability claimed by the 2nd party 

is partial. He has clear vision of his other eye. At this point it is pertinent here to mention 

that though he is blind by one eye but he is regularly appearing before the court without 

any assistants. His physical condition is seemed to be quite well fit to do work where at least 

visibility is not the criteria. 

However on further perusal of the evidence of Dw2 and Dw3 it transpires that the 1st 

party does weaving work at her home and also has family properties left behind by her first 

husband. The 1st party has also deposed in her evidence that the 2nd party is now living in 
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her property. She has also stated that the root cause of their fight was she did not give away 

her properties to 2nd party which indicates that she has properties left behind by her first 

husband.  Dw3 has also stated in his cross examination that 1st party has 3bigha land which 

belonged to her first husband and that he is now dead. The section 125 of CrPC. provides 

that a wife who is unable to maintain herself can claim maintenance against his husband 

who have sufficient means. The perusal of evidence shows that the 1st party is able to 

maintain herself more than the 2nd party could have maintained her.  

However the 2nd party being the father of the child Kartik Das who is studying in 

class 3, he is under every obligation to maintain his own child. Being blind by one eye 

cannot be the criteria for defending oneself from non- maintaining his own child. Moreover 

in the case of Sai Sudha v Shri Rajkumar Deoganda Patil 1997 SCC Online Bom 57 

it was held by the Bombay High court that nowhere in the section 125 CrPc it is mentioned 

that only an able bodied husband will be bound to maintain his wife. Section 125 speaks of 

the inability to maintain and does not speak about physical capacity or earning capacity of 

the person to maintain himself or his wife or children.   

 In view of the above discussions and decisions, it is held that though 1st party is not 

entitled to get maintenance from the 2nd party, however the child Kartik Das is entitled to 

get maintenance from the 2nd party. As the 2nd party is partially disabled the court is inclined 

to fix the quantum of maintenance liberally.  

 

 

 

 

 

O R D E R    

 

In the result, maintenance allowance is granted to the child Kartik Das @ Rs. 1000/- 

(Rupees one thousand) per month from the 2nd party w.e.f. date of passing of this order i.e. 

07.04.18 until the child becomes major and as per provision of law. The payment to be 

made by 10th of every month through this court. 

  A free copy of this judgment be given to the parties forthwith. 

  This Misc case is disposed of accordingly. 

          
 

Rubina Yasmin 
          JMFC, Nalbari 
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Appendix 
 

 

 

 

List of witness for the 1st party 

1. PW1- Sarada Das 

 

List of witness for the 2nd party 

1. DW1- Basistha Kalita 

2. DW2- Achyut Kalita 

3. DW3- Dhaneswar kalita 

 

Documents exhibited 

Nil 

 

 

 

Rubina Yasmin 
          JMFC, Nalbari 
 

 

 

 

 

 

 

           

 
 

 


